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Final Rules Issued on Employer-Sponsored Indemnity Insurance

On March 28, 2024, the Departments of Health and Human Services (HHS), Labor, and the Treasury
(collectively, the Departments) released final rules governing employer-sponsored indemnity insurance.
This type of medical coverage is designed to provide limited-scope benefits and is therefore exempt from
certain legal requirements that otherwise apply to major medical plans. As such, indemnity insurance is
strictly regulated to ensure that consumers and employees understand what they are buying when they
enroll in these plans.

Many employers offer hospital or other fixed indemnity insurance products designed to qualify as
“excepted benefits,” meaning that they do not have to comply with the Affordable Care Act’s coverage
mandates. Under these arrangements, the insurance policy must pay a fixed dollar amount per day (or
per other time period) for a hospitalization or illness, regardless of the amount of expenses incurred.
These plans are traditionally used as a form of income replacement upon the occurrence of a health-
related event. They are not, nor have they ever been, a substitute for comprehensive coverage.
Consumers have the option of using the fixed cash benefit as they wish, whether it be to cover out-of-
pocket expenses not covered by comprehensive coverage, or to defray non-medical expenses such as
rent or mortgage.

Notably, the guidance emphasizes that employer-sponsored indemnity plans are not permitted to
reimburse participants on a per service basis, such as per doctor visit or surgical procedure. Thus,
indemnity plans cannot provide benefits in varying amounts based on the type of procedure or item,
such as the type of surgery being performed, or the type of prescription drug provided.

In proposed regulations issued last year, the Departments expressed concern regarding employers that
offer these plans alongside medical plans that provide minimum essential coverage, but not minimum
value (e.g., preventive-care only plans), and suggested prohibiting such arrangements. Specifically, the
Departments were concerned that these arrangements are intended to circumvent the Federal
consumer protections and requirements for comprehensive coverage that otherwise apply to employer-
sponsored plans. Though the proposed prohibition was not adopted in the final rule, the Departments
have indicated that they will continue to study the issue, noting that “[n]o inference should be drawn
from the decision not to finalize the proposed . . . example[s].”

The Departments did finalize requirements relating to strict new notices that must be provided to
employees who are offered indemnity insurance. These notices point out the differences between fixed
indemnity excepted benefits coverage and comprehensive coverage. For plan years beginning on or
after January 1, 2025, any employer offering hospital indemnity or other fixed indemnity coverage
will need to include the notice below in at least 14-point font on the first page (in either paper or
electronic form, including on a website) of any marketing, application, and enroliment materials that
are provided to participants.
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https://public-inspection.federalregister.gov/2024-06551.pdf
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IMPORTANT: This is a fixed indemnity policy, NOT health insurance

This fixed indemnity policy may pay you a limited dollar amount if you’re sick or hospitalized. You're still
responsible for paying the cost of your care.

e The payment you get isn’t based on the size of your medical bill.
e There might be a limit on how much this policy will pay each year.
e This policy isn’t a substitute for comprehensive health insurance.

e Since this policy isn’t health insurance, it doesn’t have to include most federal consumer
protections that apply to health insurance.

Looking for comprehensive health insurance?

e Visit HealthCare.gov or call 1-800-318-2596 (TTY: 1-855-889-4325) to find health coverage
options.

e Tofind out if you can get health insurance through your job, or a family member’s job,
contact the employer.

Questions about this policy?

e For questions or complaints about this policy, contact your state Department of Insurance.
Find their number on the National Association of Insurance Commissioners’ website
(naic.org) under “Insurance Departments.”

e If you have this policy through your job, or a family member’s job, contact the employer.
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